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Rule 5.5.  Unauthorized Practice of Law; Multijurisdictional Practice of Law. 

 
(a) A lawyer shall not practice law in a jurisdiction in violation of the regulation of the legal 

profession in that jurisdiction, or assist another in doing so. 
(b) A lawyer who is not admitted to practice in this jurisdiction shall not: 

(1) except as authorized by these rules or other law, establish an office or other 
systematic and continuous presence in this jurisdiction for the practice of law; or 

(2) hold out to the public or otherwise represent that the lawyer is admitted to practice law 
in this jurisdiction. 
(c) A lawyer admitted in another United States jurisdiction, and not disbarred or suspended 

from practice in any jurisdiction, may provide legal services on a temporary basis in this jurisdiction 
that: 

(1) are undertaken in association with a lawyer who is admitted to practice in this 
jurisdiction and who actively participates in the matter; 

(2) are in or reasonably related to a pending or potential proceeding before a tribunal in this or 
another jurisdiction, if the lawyer, or a person the lawyer is assisting, is authorized by law or order 
to appear in such proceeding or reasonably expects to be so authorized; 

(3) are in or reasonably related to a pending or potential arbitration, mediation, or other 
alternative dispute resolution proceeding in this or another jurisdiction, if the 
services arise out of or are reasonably related to the lawyer’s practice in a jurisdiction in which 
the lawyer is admitted to practice and are not services for which the forum requires pro hac 
vice admission; or 

(4) are not within paragraphs (c)(2) or (c)(3) and arise out of or are reasonably related 
to the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice. 
(d) A lawyer admitted in another United States jurisdiction, and not disbarred or suspended 

from practice in any jurisdiction, may provide legal services in this jurisdiction that: 
(1) are provided to the lawyer’s employer or its organizational affiliates and are not 

services for which the forum requires pro hac vice admission; or 
(2) are services that the lawyer is authorized to provide by federal law or other law of this 

jurisdiction. 
 
Comment 

https://vtbarcounsel.wordpress.com/2020/12/17/aba-issues-common-sense-guidance-on-working-remotely/


 
[1] A lawyer may practice law only in a jurisdiction in which the lawyer is authorized to practice. A lawyer 

may be admitted to practice law in a jurisdiction on a regular basis or may be authorized by court rule or order 
or by law to practice for a limited purpose or on a restricted basis. Paragraph (a) applies to unauthorized practice 
of law by a lawyer, whether through the lawyer’s direct action or by the lawyer assisting another person. 

[2] The definition of the practice of law is established by law and varies from one jurisdiction to 
another. Whatever the definition, limiting the practice of law to members of the bar protects the public against 
rendition of legal services by unqualified persons. This rule does not prohibit a lawyer from employing the 
services of paraprofessionals and delegating functions to them, so long as the lawyer supervises the delegated 
work and retains responsibility for their work. See Rule 5.3. 

[3] A lawyer may provide professional advice and instruction to nonlawyers whose employment 
requires knowledge of the law; for example, claims adjusters, employees of financial or commercial 
institutions, social workers, accountants and persons employed in government agencies. Lawyers also may 
assist independent nonlawyers, such as paraprofessionals, who are authorized by the law of a jurisdiction to 
provide particular law- related services. In addition, a lawyer may counsel nonlawyers who wish to proceed 
pro se. 

[4] Other than as authorized by law or this rule, a lawyer who is not admitted to practice generally in 
this jurisdiction violates paragraph (b) if the lawyer establishes an office or other systematic and continuous 
presence in this jurisdiction for the practice of law. Presence may be systematic and continuous even if the 
lawyer is not physically present here. Such a lawyer must not hold out to the public or otherwise represent 
that the lawyer is admitted to practice law in this jurisdiction. See also Rules 7.1(a) and 7.5(b). 

[5] There are occasions in which a lawyer admitted to practice in another United States jurisdiction, and 
not disbarred or suspended from practice in any jurisdiction, may provide legal services on a temporary basis in 
this jurisdiction under circumstances that do not create an unreasonable risk to the interests of their clients, the 
public or the courts. Paragraph (c) identifies four such circumstances. The fact that conduct is not so identified 
does not imply that the conduct is or is not authorized. With the exception of paragraphs (d)(1) and (d)(2), this 
rule does not authorize a lawyer to establish an office or other systematic and continuous presence in this 
jurisdiction without being admitted to practice generally here. 

[6] There is no single test to determine whether a lawyer’s services are provided on a ‘‘temporary basis’’ 
in this jurisdiction, and may therefore be permissible under paragraph (c). Services may be ‘‘temporary’’ even 
though the lawyer provides services in this jurisdiction on a recurring basis, or for an extended period of time, as 
when the lawyer is representing a client in a single lengthy negotiation or litigation. 

[7] Paragraphs (c) and (d) apply to lawyers who are admitted to practice law in any United States 
jurisdiction, which includes the District of Columbia and any state, territory or commonwealth of the United 
States. The word ‘‘admitted’’ in paragraph (c) contemplates that the lawyer is authorized to practice in the 
jurisdiction in which the lawyer is admitted and excludes a lawyer who while technically admitted is not 
authorized to practice, because, for example, the lawyer is on inactive status. 

[8] Paragraph (c)(1) recognizes that the interests of clients and the public are protected if a lawyer 
admitted only in another jurisdiction associates with a lawyer licensed to practice in this jurisdiction. For this 
paragraph to apply, however, the lawyer admitted to practice in this jurisdiction must actively participate in 
and share responsibility for the representation of the client. 

[9] Lawyers not admitted to practice generally in a jurisdiction may be authorized by law or order of a 
tribunal or an administrative agency to appear before the tribunal or agency. This authority may be granted 
pursuant to formal rules governing admission pro hac vice or pursuant to informal practice of the tribunal or 
agency. Under paragraph (c)(2), a lawyer does not violate this rule when the lawyer appears before a tribunal or 
agency pursuant to such authority. To the extent that a court rule or other law of this jurisdiction requires a 
lawyer who is not admitted to practice in this jurisdiction to obtain admission pro hac vice before appearing 
before a tribunal or administrative agency, this rule requires the lawyer to obtain that authority. 

[10] Paragraph (c)(2) also provides that a lawyer rendering services in this jurisdiction on a temporary 
basis does not violate this rule when the lawyer engages in conduct in anticipation of a proceeding or hearing in 
a jurisdiction in which the lawyer is authorized to practice law or in which the lawyer reasonably expects to be 
admitted pro hac vice. Examples of such conduct include meetings with the client, interviews of potential 



witnesses, and the review of documents. Similarly, a lawyer admitted only in another jurisdiction may engage 
in conduct temporarily in this jurisdiction in connection with pending litigation in another jurisdiction in which 
the lawyer is or reasonably expects to be authorized to appear, including taking depositions in this jurisdiction. 

[11] When a lawyer has been or reasonably expects to be admitted to appear before a court or 
administrative agency, paragraph (c)(2) also permits conduct by lawyers who are associated with that lawyer in 
the matter, but who do not expect to appear before the court or administrative agency. For example, 
subordinate lawyers may conduct research, review documents, and attend meetings with witnesses in support 
of the lawyer responsible for the litigation. 

[12] Paragraph (c)(3) permits a lawyer admitted to practice law in another jurisdiction to perform 
services on a temporary basis in this jurisdiction if those services are in or reasonably related to a pending or 
potential arbitration, mediation, or other alternative dispute resolution proceeding in this or another 
jurisdiction, if the services arise out of or are reasonably related to the lawyer’s practice in a jurisdiction in 
which the lawyer is admitted to practice. The lawyer, however, must obtain admission pro hac vice in the case 
of a court-annexed arbitration or mediation or otherwise if court rules or law so require. 

[13] Paragraph (c)(4) permits a lawyer admitted in another jurisdiction to provide certain legal services 
on a temporary basis in this jurisdiction that arise out of or are reasonably related to the lawyer’s practice in a 
jurisdiction in which the lawyer is admitted but are not within paragraphs (c)(2) or (c)(3). These services include 
both legal services and services that nonlawyers may perform but that are considered the practice of law when 
performed by lawyers. 

[14] Paragraphs (c)(3) and (c)(4) require that the services arise out of or be reasonably related to the 
lawyer’s practice in a jurisdiction in which the lawyer is admitted. A variety of factors evidence such a relationship. 
The lawyer’s client may have been previously represented by the lawyer, or may be resident in or have substantial 
contacts with the jurisdiction in which the lawyer is admitted. The matter, although involving other jurisdictions, 
may have a significant connection with that jurisdiction. In other cases, significant aspects of the lawyer’s work 

might be conducted in that jurisdiction or a significant aspect of the matter may involve the law of that 
jurisdiction. The necessary relationship might arise when the client’s activities or the legal issues involve multiple 
jurisdictions, such as when the officers of a multinational corporation survey potential business sites and seek 
the services of their lawyer in assessing the relative merits of each. In addition, the services may draw on the 
lawyer’s recognized expertise developed through the regular practice of law on behalf of clients in matters 
involving a particular body of federal, nationally-uniform, foreign, or international law. 

[15] Paragraph (d) identifies two circumstances in which a lawyer who is admitted to practice in another 
United States jurisdiction, and is not disbarred or suspended from practice in any jurisdiction, may establish an 
office or other systematic and continuous presence in this jurisdiction for the practice of law as well as provide 
legal services on a temporary basis. Except as provided in paragraphs (d)(1) and (d)(2), a lawyer who is admitted 
to practice law in another jurisdiction and who establishes an office or other systematic or continuous presence in 
this jurisdiction must become admitted to practice law generally in this jurisdiction. 

[16] Paragraph (d)(1) applies to a lawyer who is employed by a client to provide legal services to the 
client or its organizational affiliates, i.e., entities that control, are controlled by, or are under common control 
with the employer. This paragraph does not authorize the provision of personal legal services to the employer’s 
officers or employees. The paragraph applies to in-house corporate lawyers, government lawyers and others 
who are employed to render legal services to the employer. The lawyer’s ability to represent the employer 
outside the jurisdiction in which the lawyer is licensed generally serves the interests of the employer and does 
not create an 
unreasonable risk to the client and others because the employer is well situated to assess the lawyer’s 
qualifications and the quality of the lawyer’s work. [17] If an employed lawyer establishes an office or other 
systematic presence in this jurisdiction for the purpose of rendering legal services to the employer, the lawyer 
may be subject to registration or other requirements, including assessments for client protection funds and 
mandatory continuing legal education. 

[18] Paragraph (d)(2) recognizes that a lawyer may provide legal services in a jurisdiction in which the 
lawyer is not licensed when authorized to do so by federal or other law, which includes statute, court rule, 
executive regulation or judicial precedent. 

[19] A lawyer who practices law in this jurisdiction pursuant to paragraphs (c) or (d) or otherwise is 



subject to the disciplinary authority of this jurisdiction. See Rule 8.5(a). 
[20] In some circumstances, a lawyer who practices law in this jurisdiction pursuant to paragraphs (c) or 

(d) may have to inform the client that the lawyer is not licensed to practice law in this jurisdiction. For example, 
that may be required when the representation occurs primarily in this jurisdiction and requires knowledge of the 
law of this jurisdiction. See Rule 1.4(b). 

[21] Paragraphs (c) and (d) do not authorize communications advertising legal services to prospective 
clients in this jurisdiction by lawyers who are admitted to practice in other jurisdictions. Whether and how 
lawyers may communicate the availability of their services to prospective clients in this jurisdiction is governed by 
Rules 7.1 to 7.5. 

[22] Lawyers who are not admitted to the bar of the Vermont Supreme Court may remotely practice the 
law of the jurisdictions in which they are licensed while physically present in Vermont if they do not hold 
themselves out as being admitted to the bar of the Vermont Supreme Court or licensed to practice in Vermont, do 
not advertise or otherwise hold themselves out as having an office in Vermont, and do not provide, offer to 
provide, or hold themselves out as authorized to provide legal services in Vermont, unless otherwise authorized. 
Remote practice that satisfies these requirements does not constitute the unauthorized practice of law in 
Vermont.   

 

Reporter’s Note – 2022 Amendment 
 

In December 2020, the American Bar Association’s Standing Committee on Ethics and Professional Responsibility 
issued Formal Opinion 495: Lawyers Working Remotely.  The opinion begins with: 
 

“Lawyers, like others, have more frequently been working remotely: practicing law mainly through 
electronic means. Technology has made it possible for a lawyer to practice virtually in a jurisdiction where 
the lawyer is licensed, providing legal services to residents of that jurisdiction, even though the lawyer may 
be physically located in a different jurisdiction where the lawyer is not licensed. A lawyer’s residence may 
not be the same jurisdiction where a lawyer is licensed. Thus, some lawyers have either chosen or been 
forced to remotely carry on their practice of the law of the jurisdiction or jurisdictions in which they are 
licensed while being physically present in a jurisdiction in which they are not licensed to practice.” 
 

The COVD-19 pandemic brought remote practice into clearer view.  The Committee concluded: 
 

“The purpose of Model Rule 5.5 is to protect the public from unlicensed and unqualified practitioners of 
law. That purpose is not served by prohibiting a lawyer from practicing the law of a jurisdiction in which the 
lawyer is licensed, for clients with matters in that jurisdiction, if the lawyer is for all intents and purposes 
invisible as a lawyer to a local jurisdiction where the lawyer is physically located, but not licensed. The 
Committee’s opinion is that, in the absence of a local jurisdiction’s finding that the activity constitutes the 
unauthorized practice of law, a lawyer may practice the law authorized by the lawyer’s licensing jurisdiction 
for clients of that jurisdiction while physically located in a jurisdiction where the lawyer is not licensed if the 
lawyer does not hold out the lawyer’s presence or availability to perform legal services in the local 
jurisdiction or actually provide legal services for matters subject to the local jurisdiction, unless otherwise 
authorized.” 
 

Earlier in 2020, the District of Columbia Court of Appeals Committee on the Unauthorized Practice of Law had 
reached a similar conclusion in Opinion 24-20.   

 

ABA Formal Opinion 495 drew from the conclusions reached in Maine Ethics Opinion 189 (2005) and Utah Ethics 
Opinion 19-03 (2019).  Since Formal Opinion 495 was issued, several jurisdictions have cited it to conclude that 
lawyers who, while physically present in a jurisdiction in which they are not licensed or admitted, work remotely on 
matters in another jurisdiction in which they are licensed or admitted do not engage in the unauthorized practice of 
law so long as they satisfy several conditions.  Such lawyers must not hold themselves out as being admitted or 
licensed in the jurisdiction in which physical present, must not advertise or otherwise hold themselves out as an 
office in the jurisdiction in which physical present, and must not provide, offer to provide, or hold themselves out as 

https://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/aba-formal-opinion-495.pdf
https://www.lawnext.com/wp-content/uploads/2021/09/CUPL-Opinion-24-20.pdf
https://www.mebaroverseers.org/attorney_services/opinion.html?id=87369
https://www.utahbar.org/wp-content/uploads/2019/05/19-03.pdf
https://www.utahbar.org/wp-content/uploads/2019/05/19-03.pdf


authorized to provide legal services in the jurisdiction in which physically present, unless otherwise authorized.  See,  
New Jersey Committee on the Unauthorized Practice of Law and New Jersey Advisory Committee on Professional 
Ethics, Joint Formal Opinion 59-742, (October 6, 2021); The Bar Association of San Francisco, Opinion 2021-1 (August 
2021); The Florida Bar Re: Advisory Opinion, Out-of State-Attorney Working Remotely From Home, Florida Supreme 
Court, SC20-1220 (May 20, 2021);  Pennsylvania Bar Association Committee on Legal Ethics and Professional 
Responsibility and Philadelphia Bar Association Professional Guidance Committee, Joint Formal Opinion 2021-100 
(March 2, 2021).   
Similar principles apply in Vermont.  V.R.Pr.C. 5.5 is intended to protect consumers of Vermont legal services from 
the unauthorized practice of law.  It is not intended to keep lawyers who are not licensed in Vermont from 
providing remote legal services to clients in jurisdictions in which they are licensed.  Consumers of Vermont legal 
services are protected by the conditions that prohibit non-Vermont lawyers who are working remotely from 
Vermont from holding themselves as admitted or licensed here, advertising or opening an office here, and 
providing, offering to provide, or holding themselves as authorized to provide legal services here.  Vermont has no 
interest in regulating the practice of lawyers who, for all intents and purposes, are providing legal services that have 
no impact on Vermont, Vermonters, the Vermont Judiciary, or Vermont’s legal profession. 
 
The modifier “unless otherwise authorized” in new Comment [22] refers to lawyers who are not admitted to the bar 
of the Vermont Supreme Court but who are authorized to provide legal services here pursuant to paragraphs (c) or 
(d) of Rule 5.5. 
 

Reporter’s Notes — 2009 Amendment 

 
V.R.P.C. 5.5 is amended to conform to the changes in the Model Rule, which incorporate 

recommendations of the ABA’s Multijurisdictional Practice Commission. The Report of the Commission, adopted 
by the ABA House of Delegates in August 2002, ABA Report 201B (August 2002), provided in pertinent part as 
follows (footnotes omitted): 

Proposed Model Rule 5.5(a) would make clear that a lawyer may not assist another, whether a lawyer or 
nonlawyer, in the unauthorized practice of law. [Former] Rule 5.5 has two provisions: Rule 5.5(a) forbids a lawyer 
from engaging in the practice of law in a jurisdiction where doing so violates the regulation of the legal 
profession in that jurisdiction and Rule 5.5(b) forbids a lawyer from assisting a person who is not a member of 
the bar in the performance of activity that constitutes the unauthorized practice of law. The Commission 
proposes combining and refining these restrictions into a single provision, which would provide that ‘‘[a] lawyer 
shall not practice law in a jurisdiction, or assist another in doing so, in violation of the regulation of the legal 
profession in that jurisdiction.’’ (emphasis added) However, this would not effect a substantive change to the 
Model Rules, since this is simply a specific application of Model Rule 8.4(a) (Misconduct), which prohibits a 
lawyer from ‘‘knowingly assist[ing]’’ another in violating the Rules of Professional Conduct. 

Proposed Model Rule 5.5(b) would prohibit a lawyer from establishing an office or maintaining a 
systematic and continuous presence in a jurisdiction, except as authorized by the Model Rules or other law; and 
it would also prohibit a lawyer from representing that the lawyer is admitted in a jurisdiction if the lawyer is not 
admitted. Nothing in the proposed rule would authorize lawyers to open an office or otherwise establish a 
permanent law practice in states where they are not licensed or otherwise authorized to do so. Nor would any 
part of the proposed rule permit lawyers to hold themselves out as licensed to practice law in jurisdictions 
where they are not in fact licensed. The amendments recommended by the Commission make these limitations 
clear. 
 

Proposed Model Rule 5.5(c)(1) would allow work on a temporary basis in a state by an out-of-state lawyer 
who is associated in the matter with a lawyer who is admitted to practice in the jurisdiction and who actively 
participates in the representation. This provision would promote the client’s interest in counsel of choice in 
many circumstances where the client has good reason to engage both a local and an out-of-state lawyer. One 
recurring example is where local counsel recommends engaging the assistance of a lawyer with special or 
particularized expertise. Another is where the client has a prior or ongoing relationship with the out-of-state 
lawyer in whom the client has particular confidence and whose advice is sought in evaluating the services of the 

https://fkks.com/uploads/news/1429000-1429375-remote_work_opinion.pdf
https://www.sfbar.org/wp-content/uploads/2021/08/BASF-Ethics-Opinion-re-UPLMJP-8.2.21-Final-002.pdf
https://www.floridasupremecourt.org/content/download/743446/opinion/sc20-1220.pdf
https://www.lawnext.com/wp-content/uploads/2021/03/PBA-2021-100-Ethical-Consideration-for-Lawyers-Practicing-Law-From-Physical-Locations-Where-They-Are-Not-Licensed-002.pdf


local counsel. Lawyers who assist litigation counsel but who do not themselves appear in judicial proceedings 
would also be covered by this provision. 
 

For this provision to apply, the lawyer admitted to practice in the jurisdiction could not serve merely as a 
conduit for the out-of-state lawyer, but would have to share actual responsibility for the representation. When 
that condition is met, the state’s regulatory interest in protecting the interests of both clients and the public is 
adequately served. The lawyer who is licensed in the jurisdiction will have an opportunity to oversee the out-of- 
state lawyer’s work and to assure that the work is performed competently and ethically. The local lawyer, having 
been found to have the requisite fitness and character to practice law in the state, is presumptively qualified to 
carry out this responsibility. 

 
This provision would permit a lawyer to provide legal services on a temporary basis in an office of the 

lawyer’s firm outside the lawyer’s home state, as long as the lawyer is in a genuine co-counsel relationship with a 
lawyer of the firm who is licensed in the jurisdiction. However, this provision is not intended to cover associates 
who rotate among a law firm’s offices for periods that would be longer than ‘‘temporary.’’ 
 

Proposed Model Rule 5.5(c)(2) would allow lawyers to provide services ancillary to pending or prospective 
litigation. Specifically, it would permit a lawyer’s temporary presence in a state where the lawyer is not presently 
admitted to practice, if (a) the lawyer’s services are in anticipation of litigation reasonably expected to be filed in 
a state where the lawyer is admitted or expects to be admitted pro hac vice, or (b) the lawyer’s services are 
ancillary to pending litigation in which the lawyer lawfully appears (or reasonably expects to appear), either 
because the lawyer is licensed in the jurisdiction where the litigation takes place or because the lawyer has been 
or reasonably expects to be admitted pro hac vice to participate in the litigation. This provision would not 
supplant pro hac vice requirements, however. In order to appear before a tribunal in a state where the lawyer is 
not licensed, the out-of- state lawyer would be required to comply with existing pro hac vice provisions. 
 

When a lawyer represents a party in a pending lawsuit in a jurisdiction in which the lawyer is licensed to 
practice law or in a pending litigation in which the lawyer appears pro hac vice, this provision would cover work 
related to the lawsuit that is performed in other states. Often, a lawyer representing a party in pending litigation 
must travel outside the jurisdiction where the litigation takes place in order to interview or depose witnesses, 
review documents, conduct negotiations, and perform other necessary work. It is generally recognized that work 
of this nature, insofar as it does not involve appearances in court by the out-of-state lawyer, is and should be 
permissible. It would be exceedingly costly and inefficient for a party to retain separate counsel in every state in 
which work must be performed ancillary to a pending litigation, and requiring parties to do so would not strongly 
serve any regulatory interest, since lawyers in litigation are generally supervised adequately by the courts before 
which they appear. 

 
Additionally, this provision would cover work of a similar nature in connection with prospective litigation 

when there is a reasonable expectation that the lawsuit will be filed in a jurisdiction in which the lawyer is 
admitted to practice law or reasonably expects to be admitted pro hac vice. Prior to the filing of a lawsuit in a 
particular jurisdiction, lawyers may need to perform a variety of tasks, such as interviewing witnesses and 
reviewing documents, which may occur in multiple states. As in the case of pending litigation, in the context of 
prospective litigation it would be exceedingly costly and inefficient to require a party to retain separate counsel in 
every state in which such preliminary work must be done. 

 
This provision would also cover supporting work by assisting lawyers who do not appear before the 

tribunal and are not themselves admitted pro hac vice. When a group of lawyers from an out-of-state law firm 
works collectively on a substantial litigation, it is understood that those lawyers who are making formal 
appearances in court or in depositions must seek pro hac vice admission, but it is customary for assisting lawyers 
not to do so if they serve exclusively in certain supporting roles, such as conducting legal research and drafting 
documents. The Commission’s proposed amendment would establish that as long as the supervisory lawyers 
involved in the litigation are or reasonably expect to be authorized to appear in the proceeding, this type of 
supporting legal work by assisting lawyers is permissible, even if some of it is performed outside the states in 



which the assisting lawyers are licensed. 
 
Proposed Model Rule 5.5(c)(2) would also make clear that jurisdictional restrictions do not apply when 

out-of-state lawyers are authorized by law or court order to appear before a tribunal or administrative agency in 
the jurisdiction. As the Ethics 2000 Commission provided in Comment [3] to its proposed provision on this subject, 
‘‘Lawyers not admitted to practice generally in the jurisdiction may be authorized by law or order of a tribunal or 
an administrative agency to appear before the tribunal or agency. Such authority may be granted pursuant to 
formal rules governing admission pro hac vice or pursuant to informal practice of the tribunal or agency.’’ To avoid 
confusion, the proposed Rule would incorporate the substance of this Comment. 
 

Proposed Model Rule 5.5(c)(3) would allow a lawyer to provide services on a temporary basis in a 
jurisdiction in which the lawyer is not licensed to practice law in connection with the representation of clients in 
pending or anticipated arbitrations, mediations or other alternative dispute resolution (‘‘ADR’’) proceedings, 
where the work arises out of or is reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer 
is admitted to practice. The provision would not apply, however, when participation in an ADR proceeding is 
governed by a pro hac vice provision. 

 
It is generally recognized that, in the ADR context, there is often a strong justification for choosing a lawyer 

who is not admitted to practice law in the jurisdiction in which the proceeding takes place but who has an ongoing 
relationship with the client, who is admitted to practice in the jurisdiction in which the client is located, or has 
developed a particular knowledge or expertise that would be advantageous in providing the representation. 
Admission to practice law in the jurisdiction in which the proceeding takes place may be relatively unimportant, 
in part, because that jurisdiction may have no relation to the law governing the proceeding or to the dispute. 
Unlike litigation, in ADR parties may select the site of the proceeding simply on the basis of convenience. At 
times, as in the case of international arbitrations, a site is chosen precisely because it has no connection to either 
party or to the dispute. Thus, in ADR proceedings, the in-state lawyer is not ordinarily better qualified than other 
lawyers by virtue of greater familiarity with state law, state legal processes and state institutions. Further, as 
noted by the ABA Section of Litigation in its comments to the Commission, ‘‘Clients have important 
considerations in ADR, which include confidentiality, consistency, uniformity, costs, and convenience. After all, 
non-binding ADR procedures usually require client ‘‘buy in’’ to succeed. Denying a client her preferred counsel 
could hamper early ADR efforts and impede prompt resolution of disputes.’’ It is for these reasons that many 
found the Birbrower decision troubling, and that the California legislature subsequently adopted a law 
temporarily authorizing out-of-state lawyers to represent clients in arbitration proceedings. 
 

This proposed provision would not address the work of arbitrators, mediators and others serving in ADR 
proceedings in comparable non-representative roles. It is questionable whether work as an adjudicator or 
‘‘neutral’’ in an ADR proceeding comprises the practice of law for purposes of UPL restrictions. Assuming it does, 
this work would typically be covered by the proposed provision, discussed below in Model Rule 5.5(c)(4), 
applicable to providing services that arise out of or are reasonably related to the lawyer’s practice in a jurisdiction 
in which the lawyer is admitted to practice. 

 
Proposed Model Rule 5.5(c)(4) would permit, on a temporary basis, transactional representation, 

counseling and other non-litigation work that arises out of or is reasonably related to the lawyer’s practice in a 
jurisdiction in which the lawyer is admitted to practice. This provision would address legal services provided by 
the lawyer outside the lawyer’s state of admission that are related to the lawyer’s practice in the home state. The 
provision is drawn from § 3(3) of the Restatement (Third) of the Law Governing Lawyers. The Commission’s 
proposed Comment to Rule 5.5 offers guidance as to its scope and limitations, and it is anticipated that courts 
and other authorities would provide additional guidance. 

 
This provision is intended, first, to cover services that are ancillary to a particular matter in the home state. 

For example, in order to conduct negotiations on behalf of a home state client or in connection with a home 
state matter, the lawyer may need to meet with the client and/r other parties to the transaction outside the 
lawyer’s home state. A client should be able to have a single lawyer conduct all aspects of a transaction, even 



though doing so requires traveling to different states. It is reasonable that the lawyer be one who practices law in 
the client’s state or in a state with a connection to the legal matter that is the subject of the representation. In 
such circumstances, it should be sufficient to rely on the lawyer’s home state as the jurisdiction with the primary 
responsibility to ensure that the lawyer has the requisite character and fitness to practice law; the home state 
has a substantial interest in ensuring that all aspects of the lawyer’s provision of legal services, wherever they 
occur, are conducted competently and professionally. 
 

Second, this provision would respect preexisting and ongoing client-lawyer relationships by permitting a 
client to retain a lawyer to work on multiple related matters, including some having no connection to the 
jurisdiction in which the lawyer is licensed. Clients who have multiple or recurring legal matters in multiple 
jurisdictions have an interest in retaining a single lawyer or law firm to provide legal representation in all the 
related matters. In general, clients are better served by having a sustained relationship with a lawyer or law firm 
in whom the client has confidence. Through past experience, the client can gain some assurance that the lawyer 
performs work competently and can work more efficiently by drawing on past experience regarding the client, its 
business, and its objectives. In order to retain the client’s business, lawyers representing clients in multiple 
matters have a strong incentive to work competently, and to engage other counsel to provide legal services work 
that they are not qualified to render. 

 
Third, this provision would authorize legal services to be provided on a temporary basis outside the 

lawyer’s home state by a lawyer who, through the course of regular practice in the lawyer’s home state, as 
developed a recognized expertise in a body of law that is applicable to the client’s particular matter. This could 

include expertise regarding nationally applicable bodies of law, such as federal, international or foreign law. A 
client has an interest in retaining a specialist in federal tax, securities or antitrust law, or the law of a foreign 
jurisdiction, regardless of where the lawyer has been admitted to practice law. This could also include expertise 
regarding the law of the lawyer’s home state if that law governs the matter, since a client has an interest in 
retaining a lawyer who is admitted in the jurisdiction whose law governs the particular matter and who has 
experience regarding that law. The provision would, thus, bring the law into line with prevalent law practices. For 
example, many lawyers who specialize in federal law currently practice nationally, without regard to jurisdictional 
restrictions, which are unenforced. The same is true of lawyers specializing in other law that applies across state 
lines. 

To be covered by this provision, the lawyer’s contact with any particular host state would have to be 
temporary. As the California Supreme Court Advisory Task Force noted in its preliminary report on MJP, ‘‘clients 
often request an out-of-state transactional or other nonlitigating lawyer to come temporarily to [a host state] to 
provide legal services on a discrete matter. In many circumstances, such conduct poses no significant threat to 
the public or the legal system, particularly where the attorney is representing a client located in another state [or] 
has a longstanding relationship with the client ’’ 

 
When a lawyer seeks to practice law regularly in a state, to open an office for the solicitation of clients, or 

otherwise to establish a practice in the state, however, the state has a more substantial interest in regulating the 
lawyer’s law practice by requiring the lawyer to gain admission to the bar. Although the line between the 
‘‘temporary’’ practice of law and the ‘‘regular’’ or ‘‘established’’ practice of law is not a bright one, the line can 
become clearer over time as Rule 5.5 is interpreted by courts, disciplinary authorities, committees of the bar, and 
other relevant authorities. 
 

Additionally, for this provision to apply, the lawyer’s work in the host state must arise out of or be 
reasonably related to the lawyer’s practice in the home state, so that as a matter of efficiency or for other 
reasons, the client’s interest in retaining the lawyer should be respected. For example, if a corporate client is 
seeking legal advice about its environmental liability or about its employment relations in each of the twenty 
states in which it has plants, it is likely to be unnecessarily costly and inefficient for the client to retain twenty 
different lawyers. Likewise, if a corporate client is seeking to open a retail store in each of twenty states, the 
client may be best served by retaining a single lawyer to assist it in coordinating its efforts. On the other hand, 
work for an out-of-state client with whom the lawyer has no prior professional relationship and for whom the 
lawyer is performing no other work ordinarily will not have the requisite relationship to the lawyer’s practice 



where the matter involves a body of law in which the lawyer does not have special expertise. In the context of 
determining whether work performed outside the lawyer’s home state is reasonably related to the lawyer’s 
practice in the home state, as is true in the many other legal contexts in which a ‘‘reasonableness’’ standard is 
employed, some judgment must be exercised. 
 

Proposed Model Rule 5.5(d)(1) would permit a lawyer employed by an organizational entity (e.g. an in- 
house corporate lawyer or a government lawyer), admitted in another United States jurisdiction, to provide legal 
services in a jurisdiction in which the lawyer is not admitted, other than representations for which pro hac vice 
admission is required, on behalf of the employer, an affiliated entity (i.e., an entity controlling, controlled by, or 
under common control with, the lawyer’s organizational employer). This proposed provision would authorize the 
employed lawyer to give advice to the employer-client or assist in transactions on the employer-client’s behalf in 
jurisdictions where the lawyer does not maintain an office. This provision would not apply, however, to 
appearances in judicial and agency proceedings that are subject to pro hac vice provisions; to participate in such 
proceedings, out-of-state employed lawyers, like other out-of-state lawyers, would be required to seek and 
obtain admission pro hac vice. 

 
This proposed provision reflects well-accepted contemporary law practice. Corporations and similar 

entities with ongoing and recurring legal issues have an interest in retaining in-house lawyers to provide legal 
assistance with respect to those matters, wherever they arise. In recent years, in-house corporate lawyers’ work 
has grown increasingly national and global along with the business of corporate clients. The organization’s 
interest in being provided legal assistance in an efficient, cost-effective and competent manner by a lawyer in 
whom it reposes confidence is furthered by permitting an organization to employ a lawyer to assist it with 
recurring matters. From a regulatory perspective, a lawyer who is employed to represent an organization on an 
ongoing basis poses less of a risk to the client and the public than a lawyer retained by an individual on a one-
time basis, since, as the California report observed, an in-house lawyer is ‘‘under the constant scrutiny of his or 
her employer.’’ 

 
The proposed provision would allow an out-of-state lawyer to work permanently from the office of a 

corporate, government or other organizational employer. This is consistent with the explicit understanding in 
many jurisdictions. In New Jersey, for example, established practice by an employed lawyer is authorized by 
opinion. In other states, this practice is authorized by a court rule or statute that requires the employed lawyer to 
apply to the admissions authority and receive permission to practice to this limited extent. The Commission is 
unaware of significant regulatory concerns raised by the practice in these jurisdictions and, accordingly, 
recommends that ABA Model Rule 5.5 be amended to recognize this practice. 

Comment [16] to Rule 5.5 clarifies that paragraph (d)(1) would not authorize representing the employer’s 
officers or employees solely in their personal capacity. Nor would this provision authorize representation of 
customers of the corporate employer, or other third parties, if the lawyer is not licensed to practice law in the 
jurisdiction. Comment [17] to Rule 5.5 makes clear that the employed lawyer who has an office in the jurisdiction 
must comply with registration requirements and any other requirements that are applicable. 

Proposed Model Rule 5.5(d)(2) would permit a lawyer to render legal services in a jurisdiction in which 
the lawyer is not licensed to practice law when authorized to do so by federal law or other law. Among other 
things, the proposed provision would make clear that in a jurisdiction that has adopted rules permitting 
established practice by foreign lawyers who serve as legal consultants, a lawyer may establish a law practice in 
the jurisdiction as permitted by such a rule. 

 
ANNOTATIONS 

 
1. Sanctions. Two concurrent six-month suspensions were proper for an attorney who failed to 

cooperate with the disciplinary system, failed to communicate with her client and to return his papers, and 
practiced law where doing so violated the regulation of the legal profession. Furthermore, when respondent 
sought reinstatement, she would have to provide a detailed explanation for her lack of participation over the 
course of these proceedings. In re Hongisto, 2010 VT 51, 188 Vt. 553, 998 A.2d 1065 (mem). 



 

 
 

 
 


